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3meer / ORDER

PER SUSHMA CHOWLA, JM

The appeal filed by the Revenue is against the order of the Commissioner of
Income Tax (Appeals)-1 & 2, Kolhapur dated 16.03.2015 relating to assessment
year 2012-13 against order passed under section 221 (1) r.w.s. 140A(3) of the

Income Tax Act, 1961 ( in short ‘the Act’).

2. The Revenue has raised following grounds of appeal:



3.
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“1. On the facts and the circumstances of the case, the Ld.CIT(A) was not
justified in deleting the penalty levied by the AO u/s. 221(1) of the Act. The
Ld.CIT(A) failed to appreciate the fact that there was no revised return on the
date on which penalty u/s. 221(1) of the Act was levied.

2. On the facts and the circumstances of the case, the Ld. CIT(A) wrongly
deleted the penalty u/s. 221(1) of the Act by not appreciating the fact that the
date on which penalty was levied, there was unpaid demand and hence,
under the circumstances, the benefit of revised return cannot be given.

3. The order of Ld.CIT(A) may be vacated and that of the Assessing Officer
be restored.

4. The appellant craves leave to add, alter, amend and modify any of the
above grounds of appeal.”

The issue raised in present appeal is against the deletion of penalty levied

under section 221(1) of the Act.

4.

Briefly in the facts of the case, assessee had filed return of income after

claiming deduction under section 80IA(4) of the Act at Nil. However, deduction under

section 80IA(4) of the Act was denied by the Assessing Officer and additions were

also made on account of unrecorded bills at total income of Rs.41,28,62,610/-.

Consequent to the assessment order passed, the Assessing Officer noted that

assessee had filed return of income declaring income as per MAT provision and had

not paid any assessment tax. The Assessing Officer held assessee to be liable for

penalty under section 221(1) r.w.s 140A(3) of the Act and penalty of Rs.58,57,974/-

was levied. The CIT(A) deleted the penalty levied under section 221(1) of the Act,

since the assessment tax payable was Nil after filing revised return of income.

5.

6.

The Revenue is in appeal against the order of CIT(A).

The Ld. AR for the assessee pointed out that income in the hands of

assessee has been assessed at Nil as per order giving effect to the order of CIT(A),

Kolhapur. He further pointed out that the Tribunal dismissed the quantum appeal of

the Revenue in ITA No.1811/PUN/2014 relating to assessment year 2012-13 with
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lead order in ITA No.1805 to 1811/PUN/2014 relating to assessment years 2006-07

to 2012-13, order dated 23.03.2018.

7. The Ld. DR for the Revenue fairly admitted that the Tribunal had deleted the

addition in the hands of assessee.

8. We have heard rival contentions and perused the record. The issue arising in
the present appeal is deletion of penalty under section 221(1) of the Act. The said
penalty was levied on the income declared by the assessee as per MAT provision.
However, the assessee had filed revised return of income under MAT provision at
Nil which was not considered by the Assessing Officer. The CIT(A) gave certain
directions and after direction of CIT(A), the total income was determined at Nil by the
Assessing Officer while giving effect to the order of CIT(A) dated 04.08.2014. The
copy of said order is available on record. The Tribunal consequently upheld the
order of CIT(A). Further, CIT(A) while deleting penalty levied under section 221(1) of
the Act, had noted the fact that assessee in the revised return of income had
declared Nil income as per MAT provision and deleted penalty. In the totality of the
above facts and circumstances, since no tax payable in the hands of the assessee,
no penalty is leviable under section 221(1) of the Act. According, we uphold the

order of CIT(A) in this regard.

9. In the result, appeal of the Revenue is dismissed.

Order pronounced in the open Court on this 31 day of May, 2018.
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